


























according to the Oregon constitution, statutes, administrative rules, and the Secretary of State’s

k]

own directives, is to see that the petition signatures are “valid” and/or “genuine.” Thus, when
the State excludes a signature as not “matching,” and does not provide notice to the petition
signer, it violates both the petition signer’s procedural due process and equal protection rights.
Defendants argue—without any factual support—that it would be an insurmountable
administrative burden to provide notice and an opportunity to be heard to each petition signer.
But notice and an opportunity to rehabilitate need only be given to each petition signer who is

excluded because his or her signature is allegedly not “matching.” This would amount to very

little burden on the State (under the 2006 petition statistics, averaging only two extra letters

mailed each month per county). Moreover, the defendants offer absolutely no evidence to

support their claim that not giving petition signers notice and opportunity to be heard somehow
supports the State’s interest in preventing fraud.

1. THE PROTECTABLE INTEREST IN PETITION SIGNATURES VESTS IN THE PETITION
SIGNERS THEMSELVES.

The defendants’ argument that the Referendum is a “power that entitles a chief petitioner

b

to obtain ballot access” is absurd. (State’s Memorandum at 1). Defendants’ argument either
seeks to radically redefine the petition process, or seeks to place a political agenda above the
constitutional and common-sense requirement that petitions and elections are fair exercises of
democracy, and that signatures are accurately verified and counted as a basic element of fairness.

But the voters who personally pleaded with county clerks to count their signatures would

obviously take issue with the State’s blasé attitude to their fundamental right to sign a petition.

For them, the right to the petition is very personal—that is why they signed their names, and that
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is why they took the time and great effort to attempt have their petition signatures count.” In this
case in particular, their choice to sign the petition was not without a perceived cost. A group
opposed to Measure 303 threatened to publish on the Internet every person’s name who signed
the petition, and have already done so in Florida and Massachusetts. See
http://www.knowthyneighbor.org. That action is, of course, a veiled effort to intimidate petition

signers.®

So for defendants and BRO to argue that the right to the sign the petition is not
personal is ignorant of what the right means to those who exercised it.”

The Constitution is explicit that “the people reserve to themselves the referendum
power,” and that “[a] referendum on an Act or part thereof may be ordered by a petition signed

by a number of qualified voters . . ..” Oregon Const. Art. IV, § 1(3)(a and b). Article IV does

not say, as defendants would have it, that the “chief petitioners” reserve to themselves the

*See, e.g., Declaration of Robert Bolling, page 2; Declaration of Julie Epple, page 2; Declaration
of Myrna Hines, page 2; Declaration of Phillip Lemons, page 2; Declaration of Suzanne
Gallagher; and Declaration of Sandra Hiatt, page 2.
6 Those opposed to Measure 303 who organized the “Know Thy Neighbor” voter intimidation
campaign certainly understood the enormity of the very individual right to sign a petition:
When you sign a petition to take basic rights and protections away from a class of
citizens, you are engaging in direct democracy. You are choosing to bypass your
elected representatives and take on the role of legislator yourself — a citizen
legislator. It is a great privilege to live in a democracy and have such power! But
if you are going to take advantage of the benefits of democracy, you must also
assume the responsibilities. That means if you don’t feel strongly enough about a
petition to sign it publicly, then you shouldn’t sign it! That tension you feel over
knowing that your signature will be public is intended. It’s what makes a petition
have value. It’s part of the normal system of checks and balances that underlies
our form of government. Should your state senator be allowed to sponsor
legislation in secret? Of course not. Then why should you?
http://knowthyneighbororegon.com/?p=13#comment-300.
7 This is especially so regarding BRO, who claims a right of intervention “to protect [the]
interests” of individuals who never even signed Measure 303. (See BRO’s Memorandum in
Support of Motion to Intervene at 2). If anyone lacks standing to object to the verification
standards employed, it is people whose signatures were never offered, submitted, or scrutinized.
To suggest that BRO, and those it represents, have standing and the plaintiffs do not is an
extraordinary argument of the highest fallacies.
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referendum power. The chief petitioners have no more than a custodial role in facilitating the
petition process, as is clear from the state law that creates the role. ORS § 250.045. In fact, the
chief petitioners cannot circulate a petition until it is sponsored by at least 25 registered Oregon
voters. ORS § 250.045. The petition right belongs to the people.

Even the State’s own publications betray its argument that the right to petition for a
Referendum is merely a power that is vested in the chief petitioners alone. The Secretary of
State’s Circulator Training manual states that “[t]he ‘Oregon System’ is known world-wide for

the direct democratic powers it gives to Oregon voters.” (Exhibit N at 3) (emphasis added); see

also Montero v. Meyer, 13 F.3d 1444, 1448 ( 10" Cir. 1994) (finding that the right to propose
initiatives “inheres in the people™). As the Oregon Supreme Court has noted, “[TThe power [of
the referendum] was created to benefit the majority of people by suspending operation of a
statute until the people have an opportunity to approve or reject the legislation.” Bernstein Bros.,
Inc., v. Department of Revenue, 294 Or. 614, 618-19, 661 P.2d 537, 539-40 (1983) (emphasis
added). Thus, Oregon petition rights do far more than merely give ballot access to the chief
petitioners. When a referendum is signed by the required number of voters, it has the immediate
effect of converting the law into a bill and halting its enforcement. Id.

Certainly the chief petitioners stand as representatives and coordinators of the
referendum—but the petition rights are not vested in them. Once petitions are turned in to the
Secretary of State, they are no longer the property of the chief petitioners. Those signatures
collectively become an instrument of voter expression after submission to the Secretary of State,
and each signer retains an interest in the proper method of evaluating that instrument. If the
petition signers themselves have no interest in signing the petition and having that signature

count, then it makes no sense that those very same electors are expressly empowered to bring an
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action under state law to challenge wrongful action by state officials. See ORS § 246.910; Lowe
v. Keisling, 130 Or. App. 1, 14, 882 P.2d 91 (1994), rev. dismissed, 320 Or. 570, 889 P.2d 916
(1995). This cause of action is not limited to chief petitioners, but is granted to “a person
adversely affected.” ORS § 246.910. As this Court certainly surmised, the chief petitioners

themselves also signed the petition.®

If the chief petitioners’ have separate rights vested in
themselves by virtue of their title as “chief petitioners,” why do they then need to sign the
petition? The chief petitioners sign too because they have no special liberty interest vested in
them and, like everyone else, must sign the petition to have their voice count. The approach put

forth by the defendants is nonsensical in the face of clear Oregon law to the contrary.

IL. DEFENDANTS’ MISCONSTRUED PLAINTIFFS’ RIGHTS TO PROCEDURAL DUE PROCESS,
VIOLATED THEIR OWN PUBLISHED PROCESS, AND WHOLLY FAILED TO PROVIDE ANY
APPROPRIATE PROCEDURAL DUE PROCESS

A. Plaintiffs’ Procedural Due Process Claims are mnot a Derivative of or
Contingent Upon Plaintiffs’ Substantive Due Process Claim

The defendants continue to misconstrue plaintiffs’ procedural due process argument.
Both the State and BRO claim that plaintiffs’ argument that they have a liberty interest in the
right to have their signatures counted in the referendum is somehow tied to the finding that their
signatures are equivalent to the fundamental right to vote. (See State’s Memorandum at 15-16;
BRO’s Memorandum at 25-26). But as plaintiffs established in their opening brief, and as this
Court explained during the December 28, 2007 hearing,’ the right to procedural due process is

not dependent on a showing of a fundamental right. Brittain v. Hansen, 451 F.3d 982, 1000, C

8 As demonstrated on Exhibit A to the plaintiffs’ complaints, the chief petitioners are Janice
Bentson of Keizer, Aleksandr Voronko of Salem, and Carolyn Wendell of Stayton. See, e.g., the
Measure 303 signature sheet of Mr. Voronko attached hereto as Exhibit X.

? See pp. 7-10 of this Court’s Transcript from the December 28, 2007 hearing.
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Cir. 2006)."° “[T]o determine whether due process requirements apply . . . we must look not to
the ‘weight’ but to the nature of the interest at stake.” Board of Regents of State Colleges v.
Roth, 408 U.S. 564, 570-71 (1972). “The right to procedural due process . . . does not depend on
the merits of a claimant's substantive assertions.” Carey v. Piphus, 435 U.S. 247, 267, (1978);
see also Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 545 (1985); Raetzel v.
Parks/Bellemont Absentee Election Bd., 762 F. Supp. 1354, 1356 (D. Ariz. 1990) (rejecting
argument that establishing residence was a prerequisite to right to procedural due process).

It is incorrect to say that the rights to procedural due process are derivative of the State
law that defines the entitlement. The State argues that state law not only dictates the
entitlement—here, the right to sign a referendum—but also the procedural due process to which
that right is due. (See State’s Memorandum at 13-14) (“While the due Process Clause protects
liberty interests created by state law, the contours of the interest—as defined by state law—must
be respected in the analysis.”); (BRO Memorandum at 20). In other words, defendants
essentially argue that the entitlement to the Referendum is only as good as the procedures
allowed by the State. Thus, according to defendants, the only entitlement that petition signers
have is the right to have their signatures compared by a government official to their voter
registration card to see if they “match.”!!

The defendants’ concept of procedural due process has been explicitly rejected by the

United States Supreme Court as “tautology” because it would allow the State to abolish the

191t might be said that the weight of the private interest at issue is relevant in determining what
process is due once a protected interests has been established. Mathews v. Eldridge, 424 U.S.
319, 335 (1976)

! As already referenced, supra, the notion of a “match” or “matching” signatures does not exist
under Oregon law. Oregon law requires that signatures on petitions go through a verification
process to determine if they are “valid” or “genuine.” See Section IL.B., infra.
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constitutional right to procedural due process by simply establishing state rules that eliminate or
diminish that process. In Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 541 (1985), the
Court rejected a state’s argument that a right “is defined by, and conditioned on, the legislature's
choice of procedures for its deprivation.” In that case, as here, the state argued that the
entitlement given, and the due process received, depended on state law. The Court disagreed:
The point is straightforward: the Due Process Clause provides that certain
substantive rights-life, liberty, and property-cannot be deprived except pursuant to
constitutionally adequate procedures. The categories of substance and procedure
are distinct. Were the rule otherwise, the Clause would be reduced to a mere

tautology. “Property” cannot be defined by the procedures provided for its
deprivation any more than can life or liberty.

Cleveland, 470 U.S. at 541 (empbhasis added); see also Logan v. Zimmerman Brush Co., 455 U.S.
422, 431-432 (1982) (finding that allowing a state to define both the right and the procedure due
“would allow the State to destroy at will virtually any state-created property interest”).

The cases defendants cite to support their derivative arguments are inapposite. For
example, the State heavily relies on the United States Supreme Court’s decision in Connecticut
Department of Pub. Safety v. Doe, 538 U.S. 1 (2003). In that case, a sex offender claimed a
procedural due process right to have the state declare, on its sex offender registry, that he was not
currently known to be dangerous. However, whether the sex offender was currently dangerous
was not relevant to the sex offender registry—state law included all known sex offenders,
whether currently dangerous or not, in the registry. Id at 7. A sex offender’s inclusion in the
registry was “based on the fact of previous conviction, not the fact of current dangerousness.”

Id at 4. Not surprisingly, the Court found that procedural due process was not offended because
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what the plaintiff was seeking was not relevant to the statutory scheme.'” In other words, state
law granted no entitlement to the right that the sex offender was seeking. Cf. Board of Regents
of State Colleges v. Roth, 408 U.S. 564, 577 (1972) (liberty interest based on legitimate claim of
entitlement). Justice Scalia analogized the case to a state law providing that no one under the age
of 16 may operate a motor vehicle. “[A] convicted sex offender has no more right to additional
‘process’ enabling him to establish that he is not dangerous than a 15-year-old has a right to
‘process’ enabling him to establish that he is a safe driver.” Id. at 8-9 (Scalia, J., concurring).
Doe is a far cry from this case. Here, the right of a qualified elector to sign a petition and
have it counted is clearly what is granted by Article IV of the Oregon Constitution. (Referendum
effective if “signed by a number of qualified voters”); see also Reynolds v. Sims, 377 U.S. 533,
554-55 (1964) (right to vote necessarily includes right to have vote counted). Perhaps the State’s
use of Doe would have merit if, say, an inactive, unregistered, or underage voter were claiming a
right to procedural due process to have his signature counted since unregistered, inactive, or
underage voters do not have participatory rights in Oregon’s petition process. But as plaintiffs
have made clear, they are not challenging the state’s pre-existing rules for ballot qualification.
This challenge is to the manner in which the State excludes “valid” and “genuine” petition
signatures of qualified (registered and active) voters. Thus, Doe has no bearing on this case.
BRO’s use of the Tenth Circuit’s decision in Montero v. Meyer, 13 F.3d 1444 (10™ Cir.
1994) fairs just as poorly, and for the same reason. In Montero, the Court found that opponents
of an initiative had no entitlement under state law to special notice to participate in a rehearing of

a Title Board decision. The Court made its determination because there was nothing in the state

12 The Court speculated that the plaintiff’s claim may have actually been a substantive challenge
to Connecticut’s’ statute “recast in procedural due process terms.” Id. at 8 (citations omitted).
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law that created in the opponents of an initiative “any legitimate entitlement to participate in the
framing of the language of the ballot initiative.” Id. at 1449. Like Doe, the reason procedural
due process did not attach was simply because state law created absolutely no entitlement for an
initiative opponent to challenge the initiative’s language or title.

As plaintiffs have shown, the right to the Referendum is a reserved power and clearly an
entitlement that does not give governmental officials discretion in whether it can be granted or
revoked. Article IV of the Oregon Constitution is clear that when the “a petition signed by a
number of qualified voters equal to four percent of the total number of votes cast for all
candidates for Governor,” the Referendum is effective and the law is reduced to a bill until it can
be voted up or down in the next election. Oregon Const. Art. IV, § 1(3)(b). Clearly this is a
right to which the people have a legitimate claim of entitlement. (See Plaintiffs’ Opening
Memorandum at 10-13) (describing that the inquiry for determining whether there is Fourteenth
Amendment liberty interest is whether the state creates a legitimate claim of entitlement).

Finally, BRO’s citation of Protect Marriage Illinois v. Orr, 463 F.3d 604 (7" Cir. 2006)
is also unavailing. In that case, the right at issue was merely the right to submit an advisory
question on the ballot for the legislature. The Court found the burden of giving notice to every
petition signer would be steep—requiring “tens of thousands” of petition signers to have a
hearing—while the benefit would be very slight because petition organizers were already given
notice of excluded signatures.'”> Here, neither signers, nor petition organizers, nor the chief
petitioners were given any notice, and yet only 55 active registered voters needed to be contacted

to discern whether their signature was “valid” or “genuine.”

13 The Court in Protect Marriage Illinois is also of limited help to this case because of the
cursory fashion in which the due process claim was analyzed. Id. at 608 (discussing procedural
due process claim in a single paragraph).
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