











However, when it came to notifying the 55 active registered voters their signature was excluded
as “Signatures Do Not Match,” none was given by any defendant.'® Yet, in its brief, the State
argues that procedural due process was provided. (State’s Memorandum at 15). The State
contends that adequate procedural due process is provided because (a) voters are advised to sign
as they would on their voter registration card; and (b) interested observers were present and
entitled to question the decisions on whether “Signatures Do Not Match” made by election
officials. The State’s assertion of these two items as procedural due process, or even sufficient
procedural due process, has sufficient deficiencies.

Buried in the small print of a petition cover sheet is the language “Sign your full name, as
you did when you registered to vote.” (Exhibit U at 61). Yet the State hails this language as its
“golden cow” of due process. (State’s Memorandum at 32). The State even argues that the fault
for a signature being excluded belongs to the signer if they failed to read that fine print.

To be sure, the system is imperfect, and there are those whose names will
not be counted despite their intent to support the petition. In most instances, this

is a consequence of their failure to follow the simple instruction to “Sign your full
name, as vou did when vyou registered to vote.”

(State’s Memorandum at 32) (emphasis added). To blame an active registered voter as at fault
for not following an impossible instruction is beyond ridiculous. Olcott, 67 Or. at 219.

If a prospective signer happens to see this fine print on the cover page, he must then
instantly recall exactly how he signed his voter registration card long ago. For example, before

signing Referendum 303, Plaintiff Henry Scott signed his last voter registration card on August

18 See the County Clerks’ Answers to Request for Admission No. 1 in their discovery responses
for Benton County (Exhibit A), Hood River County (Exhibit B), Jackson County (Exhibit C),
Josephine County (Exhibit Y), Lane County (Exhibit D), Linn County (Exhibit E), Marion
County (Exhibit F), Multnomah County (Exhibit Z), Polk County (Exhibit G), Washington
County (Exhibit H) and Yambhill County (Exhibit AA).
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12, 1965. (See Declaration of Henry Scott and Attachment A-1). Is Mr. Scott really supposed to
remember how he signed his voter registration card the 32 plus years before he signed Measure
303 on September 14, 2007?2"° Before executing Referendum 303, Phillip Lemons signed his last
voter registration card on July 9, 1975, and Michael Clark signed his last voter registration card
on April 3, 1974. (See Declarations and Attachments of Phillip Lemons and Michael Clark).%’
Even someone who signed a more recent voter registration card, like Susan Jarrett or Jay
Sherman, who signed their last voter registration card less than one year before they signed
Measure 303, cannot reasonably be expected to recall exactly how they signed their last voter
registration card even only months ago. (See Declarations and Attachments of Susan Jarrett and
Jay Sherman). Rather, active registered voters who sign petitions should only have to concern
themselves with making their sure that their signature is both “valid” and “genuine.” Certainly,
“matching” their voter registration card will assist in the verification process, but a “match,” or
not, should not be dispositive of the process.

Additionally, while the State asserts as additional procedural due process that interested
observers were watching and “entitled to question the verification decisions made by elections
officials,” this was not entirely true. In Marion County, each interested observer had to sign a
prepared form which expressly provides that “[t]here is no process in Oregon law for challenging

any decision made on any signature at this level. Any attempt at such challenges will be

19 Mr. Scott is even heard telling his county clerk, Kathy Beckett of Jackson County, that his
signature has changed over the course of 30 years. (See, e.g., 7:20-7:30 of Jackson County
Video of 10-23-07 (by Janice Dalton)).

20 Several other plaintiffs last signed their voter registration cards over 10 years before they
signed Measure 303. (See, e g, Declarations and Attachments of Kevin Evers, Myrna Hines,
Thomas Richardson, Roger Williams, and James Whiting).
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rejected.” (Exhibit I at para. 3).2! Accordingly, in Marion County, where the signatures of 12
active registered voters were rejected as “Signatures Do Not Match,” the interested observers had
no opportunity to conduct or even initiate any of the “due process” that the State claims existed.
More importantly, the State’s highlighting the role of the interested observers underscores
the plaintiffs’ arguments about the State’s utilization of an improper verification standard.
Arguably, interested observers could only opine on whether a signature was a “match” or “non-
match.” However, when it comes to verifying signatures as either “valid” or “genuine,”
interested observers can offer nothing, unless the questioned signature is that of a person (and
their signature) that is personally known to them. Because the interested observers cannot do
anything to assist in determining the “validity” or “genuineness” of a signature, their presence
adds nothing to the procedural due process component of matters, which is sorely missing.
Clearly, the State affords absolutely no procedural due process to the active registered
voters who sign petitions in Oregon, and this absence is constitutionally unacceptable. In any
event, whatever processes the state has, it is undisputed that they failed to give what is absolutely
required for due process—notice and opportunity to be heard. “The essential requirements of
due process, and all that respondents seek or the Court of Appeals required, are notice and an
opportunity to respond. The opportunity to present reasons, either in person or in writing, why
proposed action should not be taken is a fundamental due process requirement.” Cleveland Bd.

of Educ. v. Loudermill, 470 U.S. 532, 546 (1985).*

2l In his Affidavit, Marion County Clerk Bill Burgess glosses over his anti-challenge rule by
stating that observers were present and “could ask any questions about the process or the
methods.” (Affidavit of Bill Burgess at § 9). However, Mr. Burgess was clearly not accepting
any form of challenge by those who were present and observing.

22 Defendants’ arguments that this would be an insurmountable burden if they were required to
give a “hearing” to every disenfranchised petition signer overstates what plaintiffs are asking for.
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E. Procedural Due Process is Required Practically, as Well as Constitutionally

Beyond voters not being able to exactly duplicate their signature on their voter
registration cards when signing a petition, other practical circumstances of life exist which
highlight the necessity of due process for the petition process. For example, Plaintiff Peter
O’Brien had a stroke in January 2007, before he signed Measure 303. For obvious and
understandable reasons, the stoke affected his ability to write, and altered his signature. Until
notified by private parties, Mr. O’Brien never had any idea that his signature had been excluded.

Mr. O’Brien has been a registered voter in Oregon since 1952, and because the State afforded

tragically excluded. (See Declaration of Peter O’Brien). No person should be excluded from
participating in democracy due to a physical medical condition, and Mr. O’Brien is no exception.

Moreover, all Oregonians understand that signatures on petitions are oftentimes made
under circumstances that are not ideal for making the best signature. Unlike the vote-by-mail
system, where most voters can complete and sign their ballots in the comfort of their own home,
presumably on a level surface, those who sign petitions do not generally enjoy those creature
comforts. Petitions are synonymous with clipboards, which affect left-handed and right-handed
persons differently. Moreover, clipboards move, and don’t often provide a solid writing surface.
As Plaintiff Henry Scott described to his clerk, Kathy Beckett, the table on which he was signing
was shaking, and it was cold outside. (See, e.g., Jackson County Video of 10-23-07 (by Janice
Dalton)). Other undesirable weather conditions or surroundings could lead to poor or less than

“matching” signatures, notwithstanding the best efforts by the signer.

Plaintiffs do not require a formal hearing. They simply require the same simple and ministerial
process given to vote-by-mail voters.
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The examples are many, but the point is clear. Because of the often non-ideal conditions
under which petitions are signed, procedural due process is required for those active registered
voters whose signatures are excluded as “Signatures Do Not Match.” After all, the standard is
whether their signature is “valid” or “genuine,” and petition signers should not be required to
obtain a perfect “match” to their voter registration card under less than perfect circumstances.

I11. PROVIDING DUE PROCESS TO ACTIVE REGISTERED VOTERS WHOSE SIGNATURES ARE
REJECTED AS “SIGNATURES DO NOT MATCH” WOULD NOT, IN ANY WAY, CREATE AN
UNDUE BURDEN FOR THE STATE AND COUNTIES OF OREGON

A. The Extra Efforts by the County Clerks to Provide Due Process Would Be
Minimal

In an effort to invoke reluctance in this Court to implement due process requirements, the
State’s brief is replete with big numbers and pleas for leniency. From the outset, the State’s brief
touts the “well over one million—often over two million—signatures” that are collected in the
“typical initiative season.” (See State’s Memorandum at 1). Then, beyond the additional
numbers thrown around, the State alleges that:

the resources necessary to undertake the task plaintiffs would impose is
staggering. It is impossible to calculate or even estimate the resources that would
be necessary to complete the verifications under such a regime within the
constitutionally mandated time frame.

(State’s Memorandum at 17). To the contrary, the calculations were quite easy, and the task
requested by the plaintiffs is quite simple.

The question then becomes—how many Oregon voters would the clerks have to notify?
In that regard, the plaintiffs studied extensively the information regarding past petitions provided
by the State in discovery. The most recent petition information contained within discovery was

the detailed reports for the year 2006. (See 2006 Oregon Initiative & Referendum Reports
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attached collectively hereto as Exhibit BB). From reviewing these reports, it is seen that there
were 13 petitions during the year 2006. This comports with the State’s allegation that “more
than ten—and sometimes more than twenty—initiative petitions have been filed each election
cycle.” (See State’s Memorandum at 4 and Affidavit of John Lindback at  5).

During the year 2006, from the 13 petitions, a total of 80,850 signatures were sent to the
36 Oregon counties for verification. Of these signatures, only 881 were rejected as “Signatures
Do Not Match.”*® This is 1.09% of the total signatures submitted for verification. Divided
between 36 Oregon counties, you get an average of almost 24.5 signatures per county, per year.
Thus, in 2006, if the Oregon counties were to notify each active registered voter whose
signature was rejected as “Signatures Do Not Match,” each county would have to dispatch
only an average of two (2.04) additional letters per month. If 2006 was a particularly busy
petition year, extrapolating these numbers for 20 petitions would yield an average of three (3.14)
additional letters per month, per county. For 25 petitions in a year, the Oregon clerks would
have to remit an average of four (3.92) additional letters per month.

More specifically, Oregon’s most populous county, Multnomah County, rejected a total
of 104 signatures as “Signatures Do Not Match” in 2006. Thus, for Defendant John Kauffman,
providing notice to rejected voters in 2006 meant that he would have to send out an additional
nine (8.67) letters per month. In 2006, Lane, Marion, and Washington Counties would have had
to dispatch an additional six letters per month, while Clackamas County would have sent out

only 16 letters for the entire year (1.3 per month).** Eighteen of Oregon’s counties (50%) would

2 On the 2006 reports, the signatures rejected as “Signatures Do Not Match” are referenced in
the “NM” column.

24 In 2006, Jackson County rejected 282 active registered voters as “Signatures Do Not Match,”
requiring a mailout of an additional 23.5 letters per month (approximately 1 per day). However,
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have had to remit five or fewer letters (including zero) for the entire year.

Bottom line—the numbers don’t lie. What the State is trying to sell as a monstrous and
arduous undertaking really boils down to a ministerial task of very small numbers. Each county
already has form letters that they use in the vote-by-mail process. (See Exhibits R, S, and T).
Accordingly, plugging in the name and address of active registered voters onto a form letter a
few more instances a month cannot present any realistic monetary, temporal, or other challenge
to Oregon’s county clerks. Procedural due process demands this small, ministerial effort.

B. The Burden on Oregon County Clerks is Far Less Than Other States

The cry of administrative burden put forth by the defendants also does not hold up when
compared to the procedures used in the other states where petition processes are utilized. There
are 24 states where voters have the power to bring state legislative or constitutional proposals to
the ballot.”> Twelve of those states do not use random sampling in the signature certification
process, and a thirteenth (Colorado) must check every signature whenever random sample results
fall within 10% of qualifying for the ballot.”® Most of those thirteen states regularly verify every

submitted signature on initiative petitions, and ten of them clearly require a greater submission of

the vast discrepancies regarding Jackson County’s numbers of rejected signatures is more
thoroughly address in the plaintiffs’ equal protection reply, infra.

3 The states with some form of initiative include: Alaska, Arizona, Arkansas, California,
Colorado, Florida, Idaho, Illinois, Maine, Massachusetts, Michigan, Mississippi, Missouri,
Montana, Nebraska, Nevada, North Dakota, Ohio, Oklahoma, Oregon, South Dakota, Utah,
Washington and Wyoming. See http://iandrinstitute.org/statewide i&r.htm

26 The thirteen states that forego random sampling altogether on state initiative petitions include:
Alaska, Arkansas, Florida, Idaho, Maine, Massachusetts, Mississippi, Missouri, Nebraska, Ohio,
Oklahoma, South Dakota, Utah, and Wyoming. Eight of those states verify every submitted
signature. Three states verify every signature until a measure has sufficient signatures to qualify.
Two states presume signatures valid unless challenged or proved otherwise. See Initiative and
Referendum Almanac, pp. 22-24, Carolina Academic Press (2003).
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petition signatures (as a percentage of eligible voters) than Oregon.”’

Many other states verify higher comparatively larger signature percentages on petitions
without resorting to random sampling procedures, yet the State and county clerks would have
this Court believe that the administrative burden in Oregon would be too great to provide due
process safeguards within a 5% random sample. The numbers don’t lie.

IV. CENARRUSSA CLEARLY ESTABLISHES THAT SIGNING A PETITION IS A FUNDAMENTAL
RIGHT ENTITLED TO THE SAME PROTECTION AS THE RIGHT TO VOTE FOR A
CANDIDATE.

A. Voters in Elections and Petition Signers are Similarly Situated.

It is not surprising that the State argues that petition signers are not similarly situated to
voters in the vote-by-mail process, since the State considers the right to sign a petition and have
it counted “is of no moment.” But the State’s argument cannot stand in light of the Ninth
Circuit’s decision in Idaho Coalition United for Bears v. Cenarrussa, 342 F.3d 1073 (9™ Cir.
2003). In that case, as has been noted repeatedly throughout this case already, the 9" Circuit
found that a signature on an initiative petition is of the same constitutional import as a vote for a
candidate. The Court could not have been more explicit:

The ballot initiative, like the election of public officials, is a “basic instrument of
democratic government,” and is therefore subject to equal protection guarantees.

*7 Signature requirements in Oregon for constitutional initiatives are 8% of the number of people
voting in the prior gubernatorial election, while statutory initiatives require 6%. For the states
that forego random sampling, the following require comparatively greater signature
requirements: Alaska (10% of total votes in prior general election for statutes), Arkansas (10%
of gubernatorial votes for amendments, 8% for statutes), Florida (8% of votes in prior
Presidential election for amendments), Idaho (6% of all registered voters for statutes), Maine
(10% of gubernatorial votes for statutes), Mississippi (12% of gubernatorial votes for
amendments), Nebraska (10% of all registered voters for amendments, 7% for amendments),
Ohio (10% of gubernatorial votes for amendments), Oklahoma (15% of gubernatorial votes for
amendments, 8% for statutes), South Dakota (10% of gubernatorial votes for amendments), Utah
(10% of gubernatorial votes for statutes), and Wyoming (15% of total votes in prior election for
statutes).
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