

















whether the signature is genuine and must be counted.” (Exhibit W). Finally, the State’s
provision of optional signature verification training is hardly sufficient to train clerks to
positively verify that a signature is “valid.” At best, that training will give county clerks the
ability to make a rough approximation of whether the signature “matches” the voter registration
card. (See Second Declaration of James Green attached hereto as Exhibit EE).

V. THE STATE HAS OFFERED NO EVIDENCE TO PROVE THAT IT CAN MEET STRICT
SCRUTINY, OR EVEN RATIONAL BASIS.

As noted in Section III.A., supra, the actual burden of giving notice to disenfranchised
petition signers is minimal. The only other interest the state offers to support defendants’ actions
is that not giving petition signers notice and opportunity to be heard somehow protects the state
from fraud. This argument is hard to gauge as the State does not elaborate how notice and
opportunity to be heard would encourage fraud. For vote-by-mail, the state instructs clerks to
forward any suspicious cases to the Secretary of States’ office. (See Vote-By-Mail Manual at 59,
Exhibit O). That notice to petition signers that their signatures have been excluded will
somehow result in fraud does not add up.

Moreover, if a petition signer goes to his local elections office to sign a new voter
registration card in order to rehabilitate a signature, he is informed in no uncertain terms that
fraudulently signing someone else’s name can result in a fine of $100,000 and 10 years in prison.
That warning is prominently displayed on the face of the voter registration card. (See various
voter registration cards attached to plaintiffs’ Declarations filed herein). The State cannot point
to a single instance where someone has fraudulently signed a new voter registration card in order
to get their signature or vote-by-mail ballot to count. But even if there is fraud in that regard, the

remedy is to enforce the State’s laws already in place to prevent and prosecute fraud. Buckley v.
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American Constitutional Law Foundation, Inc., 525 U.S. 182, 204-05 (1999) (rejecting
Colorado’s argument that fraud could support restriction on initiative because state had “arsenal
of safeguards,” similar to Oregon’s, that prevented and prosecuted fraud); see also Meyer v.
Grant, 486 U.S. 414, 427 (1988) (same).

The State also argues repeatedly that providing due process to voters would “skew” the
process, as if this is some sort of game. A voter has a right to sign a petition and have that
signature count, whether or not any phony signatures are also counted. The alleged fact that the
State allows in some phony signatures is not a justification for denying due process to actual
active registered voters who provide “valid” and “genuine” signatures. Moreover, the only
“proof” of fraud is the Carlson declaration that is totally unsubstantiated. (See n.29, supra).

The State cannot cry fraud without actual proof to support its supposed compelling
interest. Here, it has provided nothing but unsubstantiated allegations and speculation. Bernal
v. Fainter, 467 U.S. 216, 227-228 (1984) (“Without a factual underpinning, the State’s asserted
interest lacks the weight we have required of interests properly denominated as compelling™).

VI. PLAINTIFFS’ CLAIMS ARE NOT BARRED BY LACHES.

The defendants continue to claim that the plaintiffs’ claims are barred by laches, but to no
avail. While they allege prejudice, the state fails to demonstrate how exactly they were
prejudiced® by the plaintiffs’ “leisurely” filing. It is in this context that the state misuses
Oregonians for Accountability v. Bradbury, 2004 WL 1969405 (D. Or. 2004). In Oregonians for
Accountability, the court described the state’s laches argument as “solid” because there was a
demonstrated component of substantial prejudice. The court specifically found that “defendants

would be prejudiced by a ruling in plaintiffs' favor at this late date, as it is now too late for the

33 The proper legal standard is not prejudice, but substantial prejudice, as referenced herein.
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committee to revisit its conclusions contained in the Estimate.” Oregonians for Accountability,
2004 WL 1969405 at *3. No such facts exist here.

In this case, the defendants have failed to allege or demonstrate any specific level of
prejudice. In fact, the defendants promptly notified Basic Rights Oregon about the suit, and
Basic Rights Oregon made an amicus curiae appearance before the last hearing, and has now
appeared as an intervenor with another significant contribution. The State itself has coordinated
a defense with the twelve original county clerk defendants, answered discovery for the plaintiffs,

hired two expert witnesses, and even had those experts conduct significant sampling and review

of petition signatures. (See
xr o \

Affidavits of Heather Carlson, MSFS and David R. Thomas, Ph.D.).
The plaintiffs fail to see any prejudice by or towards the defendants in this matter.>*
Additionally, in making its laches argument, the defendants erroneously presume that all
plaintiffs had equal notice about the exclusion of their signatures before October 26, 2007. As is
clearly shown by the evidence, some plaintiffs had notice before October 26, 2007 and took steps
to have their signature reinstated,” while other plaintiffs were not notified until after October 26,
2007.%° Since it is alleged that the State should have notified the plaintiffs about their excluded

signatures, and plaintiffs were notified by private parties, it is absurd for the defendants to argue

3 1t is also noteworthy that each county clerk involved in this matter has had their own counsel,
and the Defendant Bill Bradbury has been adequately represented by the Attorney General’s
office, involving at least four assistant attorneys general in the defense of this matter. In total,
including the intervenors, the defendants have had at least 17 attorneys involved in the defense of
this matter.

3% See Declaration of Susan Jarrett, page 2; Declaration of Julie Epple, page 2 and Attachment C;
Declaration of Jay R. Sherman, page 2; Declaration of Roger Williams, page 2; Declaration of
Robert Bolling, page 2; Declaration of Myrna Hines, page 2; Declaration of Phillips Lemons,
page 2 and Attachment A2; Declaration of Henry Scott, page 2 and Attachments A2 and C; and
Declaration of Kevin Evers, page 2.

36 See Declaration of Peter O’Brien, page 2; Declaration of Torrey Lewis, page 2; Declaration of
Thomas Richardson, page 2; Declaration of Debbie Meador, page 2
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that private parties did not notify the disenfranchised signers fast enough. Those who performed
the state’s duty of notification did so quickly, and with due diligence.

As Attorney Nimocks explained during the December 28, 2007 hearing, putting together
a class-action style lawsuit with plaintiffs scattered all over the State of Oregon does take time.
From the outset, the attorneys for the plaintiffs were hopeful litigation was not imminent. With
the petition initially only 6 signatures short, the primary efforts were to have the plaintiffs’
signatures verified within the 30-day period. It was believed at least 6 plaintiffs could have their
signatures verified, thereby avoiding the necessity of litigation. Unfortunately, the Washington
County Clerk was the only clerk to verify an improperly excluded signature, reducing the
shortage to only 5 signatures. Once the October 26, 2007 deadline for verification passed,
attorneys for the plaintiffs began notifying the remainder of those who were unaware that their
signatures were rejected, and preparing the lawsuit. Because the plaintiffs’ attorneys only had
the names and addresses of disenfranchised signers from the signature sheets, contact was mainly
by letter. The state’s allegations that the plaintiffs, and their attorneys, “waited until the eleventh
hour” demonstrate a lack of knowledge-in-fact for the many efforts that were being made to
bring a lawsuit as soon as possible.

In its brief opposing the plaintiffs’ motion for temporary restraining order and
preliminary injunction, the state cited State ex rel. Carlile v. Frost, 326 Or. 607, 956 P.2d 202
(1998) and State ex rel. Fidanque v. Paulus, 297 Or. 711, 688 P.2d 1303 (1984). These cases
involved delays of “several years” and over 10 months, respectively—completely inanalogous to
the case at hand. The state also cited Hilterbrand v. Carter, 175 Or. App. 335, 27 P.3d 1086
(2001), a case involving an alleged 13-year delay, which outlines the 3 prongs of a laches

challenge: (1) “full knowledge of all the facts”; (2) a “delay for an unreasonable time”; and (3)
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and “substantial prejudice.” Hilterbrand, 175 Or. App. at 342, 27 P.3d at 1090 (citations
omitted). As made clear in Hilterbrand, “[l]aches requires full knowledge,” and the period of
delay does not begin until knowledge of all relevant facts is acquired. Id. (citations omitted).

In the case sub judice, all the defendants admit that they did not give notice to any active
registered voter whose signature they excluded as “Signatures Do Not Match.”®’ How then do
all the plaintiffs have some sort of instantaneous notice about what is happening? Some
plaintiffs did receive notice via private parties, but most of the 55 active registered voters whose
signatures were excluded as “Signatures Do Not Match” had no idea that they had been
disenfranchised. How would they have notice, unless the state manufactures some sort of third
party notification duty? Many of the plaintiffs in this matter received notification of their
excluded signature only days before the initial complaint on this matter was filed, and as
plaintiffs continued to receive notification of their disenfranchisement, they continued to be
added to the litigation. (See Plaintiffs’ First, Second, Third, and Fourth Amended Complaints).

Finally, as outlined in Hilterbrand, and as argued at the December 28, 2007 hearing, the
analogous statute of limitations is helpful to this Court in answering the question of laches.
Hilterbrand, 175 Or. App. at 343, 27 P.3d at 1091 (citations omitted). “When an action is
commenced after the expiration of the analogous statute of limitations, the plaintiff has the
burden of proving the absence of laches.” Id. “When an action is commenced within the
analogous statute of limitations, the burden of proving laches remains on the defendant.” Id. at
n.8. The analogous statute of limitations here is the 60-day time period provided by ORS §
246.910. Thus, the burden of proving knowledge to all plaintiffs, an unreasonable delay, and the

existence of “substantial prejudice” belongs to the defendants. The defendants wholly fail as to

37 See n.18, supra.
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all elements. The plaintiffs’ claims are not barred by laches.

VII. THE UNITED STATES CONSTITUTION REQUIRES THAT THIS COURT ORDER A REMEDY
THAT IS CONSISTENT WITH THE PRINCIPLES OF PROCEDURAL DUE PROCESS AND
EQUAL PROTECTION.

This Court should declare that the State’s failure to give petition signers notice and
opportunity to be heard violates their rights to procedural due process and equal protection. This
Court should also direct the defendants to review plaintiffs’ signatures and give notice to the
named Plaintiffs and others whose signatures were excluded, with a meaningful opportunity to
rehabilitate their signatures. This, of course, would apply to only those 55 plaintiffs and voters
whose signatures were rejected from Measure 303 as “Signatures Do Not Match.” Of the 254
signers who were rejected from the Measure 303 sampling, the 55 rejected as “Signatures Do
Not Match” are arguably the only ones who have (a) met the State’s prerequisites for
participation in the petition process, and (b) have had procedural due process rights attach for the
deprivation of their right to have their voice counted in the petition process.

In its brief, the State contends that a proper remedy would involve “a fresh review of all
of the sampled signatures . . ..” (State’s Memorandum at 33). It is interesting that, on the one
hand, the State contends that providing procedural due process would impose a “staggering”
strain on its resources while, on the other hand, flippantly suggesting that a review of all 3,033
sampled signatures should be ordered. This suggested remedy, in conjunction with the entirety
of the State’s brief, demonstrates an overall disdain for not only the petition process, but the
rights of Oregon voters to participate in it. Instead of remaining a neutral arbiter of democracy,
the State has elected to take political sides, and is clearly interested in seeing Referendum 303
fail. BRO joins this argument, seeking to challenge as many “valid” and “genuine” signatures as
they can get excluded under the erroneous “matching” standard. (BRO Memorandum at 40-41).
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But defendants have given absolutely no basis for such an action. The due process and equal
protection rights of the plaintiffs are at issue. The defendants have failed to offer any reason why
the entire petition process should be re-opened.

Accordingly, a proper remedy would be for this Court to order the defendants to give
written and telephonic notice to the plaintiffs and others whose signatures were rejected as
“Signatures Do Not Match,” and provide a reasonable time for those plaintiffs to present
themselves to their county clerks to help verify their signature on the petition as “valid” and
“genuine.” As expressly contemplated by the Vote-By-Mail Manual, the voter has the option of
either providing “sufficient evidence” the signature is valid, or simply signing a new voter
registration card. (See pp. 57-59 and 66 of Exhibit O). Either method avoids the improper
standard of “matching,” and permits each disenfranchised voter notice and an opportunity to
demonstrate that their signature on the petition is “valid” and “genuine.” 8

CONCLUSION

For the reasons set forth herein, the Plaintiffs respectfully request that this Court grant

their Motion for a Permanent Injunction, award other relief requested in their Complaint,

including attorney’s fees, and any other relief that this Court deems appropriate.

RESPECTFULLY SUBMITTED this the 28" day of January, 2008.

/s/Austin R. Nimocks

3% The plaintiffs do not waive their other requests for relief contained in their Complaints, and
expressly renew those requests herein.
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/s/Austin R. Nimocks
Benjamin W. Bull*

Brian W. Raum*

Austin R. Nimocks*
ALLIANCE DEFENSE FUND
15100 North 90th Street
Scottsdale, Arizona 85260
bbull@telladf.org
braum@telladf.org
animocks@telladf.org
Tel:  (480) 444-0020
Fax: (480) 444-0028

Dale M. Schowengerdt*
ALLIANCE DEFENSE FUND
15192 Rosewood

ILeawood, Kansas 66224
dschowengerdt@telladf.org
Tel:  (913) 685-8000
Fax: (913) 685-8001

Herbert G. Grey, OSB #81025
4800 SW Griffith Drive, Suite 320
Beaverton, Oregon 97005-8716
hgrey.law (@verizon.net

Tel:  (503) 641-4908

Fax: (503) 641-8757

Jonathan A. Clark, OSB # 022740
Jonathan A. Clark, P.C.

960 Liberty Street SE, Suite 250
Salem, Oregon 97302
jonathan@jaclawoffice.com

Tel:  (503) 581-1229

Fax: (503)365-0374

Attorneys for Plaintiffs

* Admitted Pro hac vice
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CERTIFICATE OF SERVICE

I certify that the above and foregoing was served upon the parties hereto by electronic
service through the District Court of Oregon CM/ECF, on January 28, 2008 to the following:

Roger J. DeHoog
Roger.dehoog@doj.state.or.us
David Euan Leith
David.leith@doj.state.or.us

Senior Assistant Attorneys General
Department of Justice

1162 Court Street NE

Salem, Oregon 97301-4096

David Doyle, OSB#90147
doyle.david@co.polk.or.us

POLK COUNTY LEGAL COUNSEL
850 Main Street

Dallas, Oregon 97338

Benjamin M. Bloom, OSB# 93215
bmb@roguelaw.com

Hornecker, Cowling, Hassen & Heysell, LLP
717 Murphy Road

Medford, Oregon 97504

Liane I. Richardson, OSB# 95394
liane.richardson@co.lane.or.us

Lane County Office of Legal Counsel
125 East 8™ Avenue

Eugene, Oregon 97401

Edwards S. McGlone, III
EdwardMcG@co.clackamas.or.us
Clackamas County Counsel

2051 Kaen Road

Oregon City, Oregon 97045
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Michael Jewett
mikejewett@gmail.com
Attorney at Law

353 Ridge Road
Ashland, Oregon 97520

Margaret S. Olney

Smith Diamond & Olney

1500 NE Irving Street, Suite 370
Portland, Oregon 97232

J. Kevin Shuba

Garrett Hermann Robertson, PC
1011 Commercial Street NE
Post Office Box 749

Salem, Oregon 97308-0749

Agnes Sowle

Multnomah County Attorney’s Office
501 SE Hawthorne Boulevard, Suite 500
Portland, Oregon 97214

Dated: January 28, 2008.

/s/ Austin R. Nimocks
Austin R. Nimocks
ALLIANCE DEFENSE FUND
15100 N. 90™ Street
Scottsdale, Arizona 85260
Tel:  (480) 444-0020
Fax: (480)444-0028
animocks@telladf.org

Attorney for Plaintiffs
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