



















































































subjective intent on the basis of ambiguous evidence. 531 U.S. at 106 (discussing the inherently
arbitrary task of interpreting \}oters’ intentions on the basis of “dimpled chads,” and the like).

The Supreme Court found “unobjectionable” Florida’s requirement that election officials
determine the intent of voters. Id. What the Court did find objectionable was the absence of
specific standards that would assure the equal application of that requirement-—standards that the
Court found both practicable and necessary. In the case of the signature verification program in
question, such standards do exist, and were applied in a consistent, nondiscriminatory way.

C. Plaintiffs’ signatures de not implicate the fundamental right to vote.

Plaintiffs assert that qualified voters’ signatures on a petition are the constitutional
equivalent of votes, and are therefore entitled to identical protections. Plaintiffs’ Memorandum
at 9, n.19, 22 (citing Jdaho Coalition United for Bears v. Cenerrussa, 342 F.3d 1073 (9™ Cir.
2003)). However, even though plaintiffs’ activities may touch upon the election process, it is
well established that not all such activities implicate thé fundamental right to vote. Green v. City
of Tucson, 340 F.3d 891 (9‘]1 Cir. 2003). As Green holds, a petition signature may or may not be
constitutionally equivalent to a vote, depending upon the character of the petition in question.
The petition signatures here are not votes. |

In Green, the plaintiffs sought by petition to incorporate their community near Tucson,
Arizona. Id. at 893. State law provided that a qualifying community could incorporate by filing
a petition signed by at least two-thirds of the community’s qualified voters, provided the
community obtained consent from any municipalities having a population of 5,000 or more
residents and located within six miles of the community’s boundaries. /d. at 893-894. Although
the plaintiffs’ petition bore the signatures of 72% of the community’s inhabitants, all three
nearby municipalities refused to give their consent. /d. |

The plaintiffs alleged that the statute violated the Equal Protection Clause of the
Fourteenth Amendment. They contended that it impermissibly and disparately burdened their

right to vote by subjecting them to the consent requirement, while residents of unincorporated
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communities located farther than six miles from any municipality with at least 5,000 inhabitants
were not subject to the same requirement. Id. at 893-895.

The plaintiffs argued that petitioning for direct incorporation was the constitutional
equivalent of voting, relying upon Hussey v. City of Portland, 64 ¥.3d 1260 (9% Cir 1995). Id at
896. Since the challenged requirement—that municipalities obtain consent—substantially
burdened their right to vote, they argued it should be subject to sirict scrutiny (i.e., it must be
narrowly drawn to serve a compelling state interest). /d.

The Ninth Circuit considered whether “Arizona’s petition procedure for direct
incorporation [was] sufficiently similar to voting to be treated as such for equal protection
purposes.” Id. at 897 (citing its prior decision in Hussey v. City of Portland, supra, 64 F.3d
1262-65). First the court reviewed the factors that were determinative of a similar issue in
Hussey. Id There, the court had considered Oregon’s double-majority procedure for municipal
annexation, whereby a city could annex neighboring territory if it obtained written consent from
both a majority of the territory’s registered voters and the owners of a majority of the affected
land. Id. In finding that the written consents were the constitutional equivalent of votes, the

court had reasoned:

“Both [votes and written consents] must be returned by registered
voters; both are official expressions of an elector’s will; both are
required to resolve political issues; and both require a majority for
success. Without the consent of a double majority of registered
voters and landowners, Portland would have had to conduct an
election to annex Mid-County. Hussey, 64 F.3d at 1263.”

Green v. City of Tucson, supra, 340 F.3d at 897 (bracketed material in original).
Applying these same factors in Green, the Ninth Circuit found substantial similarity
between the double-majority consent procedure for annexation in Hussey and the petition

procedure for municipal incorporation before it. Id. It then noted:

“Furthermore, the petition process serves as a substitute for an
election. If the direct incorporation route had been unavailable or
unsuccessful, the only other way to incorporate Tortolita would
have been through an incorporation election under Ariz.Rev.Stat.
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§9-101(B). ‘Because the [petition signatures] are analytically like
votes, and are a substitute for them, legally they must be treated
like votes.” Hussey, 63 F.3d at 1265. Consequently, we conclude
that Arizona, in providing for direct incorporation under § 9-
101(A), bas granted qualified voters in unincorporated areas the
constitutional equivalent of a right to vote on municipal
incorporation. That right is protected by the Equal Protection
Clause.” [footnote omitted].

Id at 897-98 (emphasis added).

Unlike the procedures under review in Hussey and Green, signatures on initiative and
referendum petitions do not serve as a substitutes for votes. In the case of “initiative laws,” a
petition bearing the signatures of a sufficient number of qualified voters is merely a proposal,
and simply enables the matter to be voted upon at the next general election. It does not itself
create law or otherwise determine the rights of the people. Similarly, a certified referendum does
not make law; it permits the public to vote on the law.

The core rationale underlying the holdings in Green and Hussey—that if “[petition
signatures) are analytically like votes, and are a substitute for them, legally they must be treated
as votes”-—does not apply here. Unlike the petition process at issue in Green, the petition in this
case had no potential to “resolve political issues.” Id at 897. It simply empowered interested
parties to force an election on a political issue by gathering a sufficient number of signatures.
The petitioners in this case also did not choose the referendum pr(;cedure as an alternative to a
vote, when they might just as readily have pursued.the same objective through a general election.
See id. at 898 (alternative process required signatures of only 10% of qualified voters in order to
compel election). And, unlike the plaintiffs in both Hussey and Green, the petitioners in this
case did not require majority support in order to succeed by gaining certification and a place on
the ballot. They needed only the support of 4% of those who had voted in the last governor’s
race. See Qr. Const. Art, IV, § 1(3)(b).

In short, the referendum process lacks a fundamental quality present in the others,
without which the plaintiffs’ signatures simply cannot be equated with votes. As the Ninth

Circuit reasoned in Hussey:
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“Portland may pursue annexation either by calling for an election,
which no one disputes would involve voting, or by the consent of a
double majority of landowners and registered voters. The
conclusion is inescapable that the common thread between these
procedures is that both require the consent of the governed, That is
what voting is. Because the consent forms are analytically like
votes, and are a substitute for them, legally they must be treated as
votes.”

64 F.3d at 1265 (emphasis added).

The signature requirement of the referendum process does not represent the “consent of
the governed.” It merely provides an opportunity for a small portion of the electorate to call for
a general election. If they are successful, there will in fact be an election, “which no one
disputes would involve voting.” See id. However, the signatures that are collected in the process
are not analytically like votes, are not a substitute for them, énd therefore should not be legally
treated as such. |

Plaintiffs’ “signatures as votes” argument places undue weight on a broad statement in

Idaho Coalition United for Bears v. Cenerrussa, 342 F.3d 1073 (9" Cir. 2003):

“Nominating petitions for candidates and for initiatives both
implicate the fundamental right to vote, for the same reasons and in
the same manner, and the burden on both are subject to the same
analysis under the Equal Protection Clause.”

342 F.3d at 1077.

In Cenerm.,zssa, the plaintiffs were not petition signers, but rather petition sponsors and
advocates of the petition process. 342 F.3d at 1074-75. Idaho law permitted its citizens to
pursue “direct legiélation” through ballot initiatives. Jd. at 1074. In order to qualify an initiative
for the ballot, petition sponéors were required to obtain the signatures of six percent of the
qualified voters in the state as a whole, including six percent of the voters in each of at least half
of Idaho’s 44 counties. /d at 1075. The plaintiffs challenged the multi-county signature
requirement, alleging that it \}ioiated the Equal Protection Clause by favoring voters in sparsely

populated areas over those in more densely populated areas. /d.
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The Ninth Circuit in Cenerrussa noted that the Supreme Court already had extended the
“one voter, one vote” principle to nominating petitions in Moore v. Ogilvie, 394 U.S, 814, 818-
19, 89 8.Ct. 1493, 23 L.Ed.2d 1 (1969). The court considered that precedent controlling with
respect to the analogous initiative petition. The passage from Cenerrussa block-quoted above,
onto which plaintiffs have latched, is properly understood as saying only that just as the Equal
Protection Clause’s “one voter, one vote” principle applies to nominating petitions, so oo it
applies to initiative petitions. 342 F.3d at 1077.

Viewed in the proper light, the holding in Cernerrussa does not support plaintiffs’
contention that petition signatures are the constitutional equivalent of votes. In fact, as the Ninth
Circuit recently confirmed in American Civil Liberties Union v. Lomax, 471 F.3d 1010 (9" Cir.

2006), the Cenerrussa court simply held that:

“[Aln initiative qualification rules that requires a fixed percentage
of petition signatures from a fixed percentage of counties in a state
with a substantially uneven geographic distribution pattern, which
favors residents of sparsely populated areas over residents of
densely populated areas, violates the Equal Protection Clause of
the Fourteenth Amendment[.]”

471 ¥.3d at 1020.

The decision in Cenerrussa, then, is consistent with the Ninth Circuit’s opinion in Green
v. City of Tucson, supra, which was decided less than three weeks earlier. As discussed above,
the Green decision set forth an elaborate analysis of when a petition process might implicate the
fundamental right to vote. If plaintiffs’ broad reading of Cenerrussa were correct, it would
necessarily have overruled Green, but nothing in that decision or its progeny suggest its intent to
do so. See Lomax; c.f Weber v. Shelley, 347 F.3d 1101 (9th Cir. 2003) (applying same level of
scrutiny as Green to voting systems under Equal Protection Clause); Rubin v. City of Santa
Moniea, 308 F.3d 1008 (2003), cert. den. 2003 U.S. LEXIS 7004 (U.S., Oct. 6, 2003).

D. The appropriate level of scrutiny is rational basis.

Even if the court determines that the signature verification process implicates a

fundamental right, strict scrutiny does not apply to plaintiffs’ claims. Even as to the right to
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vote, not all burdens are subject to strict scrutiny. The Supreme Court has expressly rejected

such a limited approach:

“Petitioner proceeds from the erroneous assumption that a law that
imposes any burden upon the right to vote must be subject to strict
scrutiny. Our cases do not so hold.”

Burdick v. Tagushi, 504 U.S. 428, 432, 112 8.Ct. 2059, 119 L.Ed.2d 245 (1992).

In Burdick, the petitioner claimed that Hawaii’s prohibition against write-in voting
infringed upon citizens’ rights of expression and association in violation of the First and
Fourteenth Amendments, 504 U.S. at 430. The Supreme Court acknowledged the fundamental
nature of the right to vote, but also recognized the need for substantial state regulation of those

exercising that right:

“It is beyond cavil that ‘voting is of the most fundamental
significance under our constitutional structure.” llinois Bd. Of
Elections v. Socialist Workers Party, 440 U.S. 173, 184, 99 S.Ct.
983, 990, 59 L.Ed.2d 230 (1979). It does not follow, however, that
the right to vote in any manner and the right to associate for
political purposes through the ballot are absolute. Munro v.
Socialist Workers Party, 479 U.S. 189, 193, 107 S.Ct. 533, 536, 93
L.Ed.2d 499 (1986). * * * Common sense, as well as constitutional
law, compels the conclusion that government must play an active
role in structuring elections; ‘as a practical matter, there must be

~ substantial regulation of elections if they are to be fair and honest
and if some sort of order, rather than chaos, is to accompany the
democratic processes.” Storer v Brown, 415 U.S. 724, 730, 94 8.Ct.
1274, 1279, 39 L.Ed.2d 714 (1974).” '

Id at 433. The Supreme Court reasoned that election laws invariably impose some burden on
individual voters, and that the application of strict scrutiny to each such regulation would unduly

burden the states:

“Consequently, to subject every voting regulation to strict scrutiny
and to require that the regulation be narrowly tailored to advance a
compelling state interest, as petitioner suggests, would tie the
hands of States seeking to assure that elections are operated
equitably and efficiently.”

Id
As with alleged violations of the rights to expression and association, then, a court must

engage in balanciﬁg. The court must weigh “‘the character and magnitude of the asserted injury
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to the rights protected by the First and Fourteenth Amendments that the plaintiff seeks to
vindicate’ against ‘the precise interests put. forward by the State as justifications for the burden
imposed by its rule, taking into consideration ‘the extent to which those interests make it
necessary to burden the plaintiff’s rights.”” Id. at 434 (citations omitted). Thus, if a challenged
regulation imposes a “severe” burden upon the right to vote, then it “must be ‘narrowly drawn to
advance a state interest of compelling importance.”” Jd. (citation omitted). But where regulation
of the election process “imposes only ‘reasonable, nondiscriminatory restrictions’ upon the First
and Fourteenth Amendment rights of voters, ‘the State’s important regulatory interests are
generally sufficient to justify’ the restrictions. Anderson [v. Celebrezze, ] 460 U.S.[ 780,] 788,
103 S.Ct.] 1564,] 1569-1570.” Id. (additional citations omitted); See also Buckley v. ACLF, 525
U.S. 182, 119 S.Ct. 636, 142 L.Ed.2d 599 (1999) (applying same analysis to state regulation of
the initiative and referendum process); Timmons v. Twin Cities New Area Party, 520 U.S. 351,
117 S.Ct. 1364, 137 L.Ed.2d 589 (1997) (ballot access); Mclntyre v. Ohio Elections Comm ’'n,
514 U.S. 334, 115 S.Ct. 1511, 131 L.Ed.2d 426 (1995) (handbili distribution).

In Green v. City of Tucson, supra, the Ninth Circuit held that the analysis set forth in
Burdick, supra, a First Amendment case, also applied to claims made under the Equal Protection
Clause. 340 F.3d at 899. “In the absence of a suspect classification, the Supreme Court has
applied strict scrutiny to only two types of voting regulations. The first type includes regulations
that unreasonably deprive some residents in a geographically defined governmental unit from
voting in a unit wide election.” Id.

In other words, if plaintiffs could establish that they were discriminated against by being
subjected to different procedures than others throughout the State who also signed the petition,

the challenged procedure arguably would fall within this first category. However, each county

uniformly:
. Complied with all directives from the Secretary of State’s office;
. Compared each sampled signature against the relevant voter registration card;
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. Declined to review extrinsic evidence presented to “rehabilitate” signatures;

o Permitted observers to watch and comment upon the verification process;
) Provided review of any questioned decision, typically by the county clerk; and
o Subjected all rejected signatures to internal review, and only ultimately rejected

any signature if agreed upon by a supervising elections official.

Moreover, it is undisputed that no county clerk or employee of the Elections Division
permitted any person to “rehabilitate” a signature that had been rejected as non-matching. Thus,
no person whose signature was sampled and subject to verification by the counties had his or her
signature treated differently from any other such person. Accordingly, plaintiffs have not
demonstrated that the allegedly discriminatory regulations are of the first type identified in
Green, supra.”

“The second type |of election regulations that are subject to strict scrutiny] are
regulations that contravene the principle of “one voter, one vote” by diluting the voting power of
some qualified voters within the electoral unit. See Moore v. Ogilvie, 394 U.S. 814, 818-19, 89
S.Ct. 1493, 23 L.Ed.2d 1 (1969) (state statute that made it more difficult for residents of
populous counties to nominate candidates for the electoral college).” It was because of such
disparate treatment of voters based upon geographical diversity that the Cenerrussa court applied
strict scrutiny. Viewed in this light, the application of strict scrutiny to the initiative procedures
in Cenerrussa is wholly consistent with the overall framework set forth in Burdick, Buckley v.
ACLF, and Green—a law that gives greater weight to the voices of voters in one county than
those in another necessarily, and “severely,” burdens the right to vote, and so must withstand
strict scrutiny; an election law that does not so hinder the right to vote need only be a reasonable,

nondiscriminatory regulation in order to withstand scrutiny.

7 As discussed above, plaintiffs cannot demonstrate that vote-by-mail voters are in the same class
as petition signers. Therefore the fact that initially rejected vote-by-mail signatures are typically
subject to notice and the opportunity to rehabilitate does not bring plaintiffs claim within this
analytical category.
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Unlike the plaintiffs in Cenerrussa, plaintiffs here cannot establish that their right to vote
was subject to discrimination on the basis of geographical diversity. Neither can they
demonstrate that they were subject to different procedures than others within their own counties.
Because their allegations fail to fall within either of the categories identified in Greén, strict
scrutiny does not apply. See Green, supra, 340 F.3d at 900. Instead, the law need only have a
rational basis, i.e., a rational relationship to a legitimate end, which the petition verification
scheme clearly does.

E. The signature verification process satisfies the applicable standards.

Because all initiative and referendum petition signatures are treated equally, there are no
classifications to requiring justification. However, if the court finds that the signature
verification process does vary slightly from county to county—or even if the court finds petition
signers are similarly situated to vote-by-mail voters for equal protection purposes—the existing
procedures readily satisfy the appropriate standard of review,

As Green, supra, holds, the signature verification process must only be rationally related
to a legitimate state interest. Under the Equal Protection Clause, a legal classification is
“irrational” only if it “rests on grounds wholly irrelevant to the achievement of the State’s
objective.” Holt Civic Club v. City of Tuscaloosa, 439 U.S. 60, 70, 99 S. Ct. 583, 58 L.. Ed. 2d
2092 (1978) (citations omitted). The law must, of course, be a reasonable, nondiscriminatory
regulation of the election process. See Burdick, supra, 504 U.S. at 434,

Oregon’s method of verifying petition signatures represents a careful balance between
competing interests and constitutional demands. Unlike the most recent special election, where
only one petition reached the signature verification stage, often there are 10, 20, or even more
petitions to process, all within the same, constitutionally-limited time frame. While the enormity
of the task may put great pressure on county personnel and resources, the significant interest of
citizens exercising their constitutionally provided initiative and referendum rights cannot be

taken lightly, nor can their signature-gathering efforts be arbitrarily hindered or set aside.
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Cognizant of these interests, yet wary of the genuine risks of fraud, the Oregon
Legislature and the Secretary of State have fulfilled their constitutional obligation to establish
lawful and effective signature verification processes. As discussed above, the system provides
for a coordinated effort between the various counties and the Elections Division to randomly
sample, distribute, verify, and compile petition signatures all within a short time frame. In order
to promote accuracy and consistency, the State provides uniform training to each of the counties,
and limits the scope of their inquiry to the objective determination of whether or not each
sampled signature matches.

Notice is not provided to individuals whose signature is deemed nonmatching, nor are
they offered an opportunity to rehabilitate their signatures through extrinsic evidence such as
affidavits, proof of identity, or re-signing. This promotes the efficient processing of petitions,
and uniformly protects the rights of all voters whose names appear on the petitions, whether or
not they are sampled. To offer notice and an opportunity to rehabilitate signatures only to those
whose signatures were rejected would skew fhe process in favor of petition supporters, while the
current system maintains an appropriately neutral balance.

To be sure, the system is imperfect, and there are those whose names will not be counted
despite their intent to support the petition. In most instances, this is a consequence of their
failure to follow the simple instruction to “Sign your full name, as you did when you registered
to vote.”

However, in the “vast majority” of instances, legitimate signatures will be accepted. The
mere fact that the system is less than perfect—or even that there may be better means of
achieving the State’s important objectives—is irrelevant under rational basis review. See
Schweiker v. Wilson, 450 U.S. 221, 230, 67 L. Ed. 2d 186, 101 S. Ct. 1074 (1981); Taxpayers
United, supra, 994 ¥.2d at 299.
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The means chosen by the State to verify petition signatures is more than rationally related
to its legitimate and important objectives. Moreover, it is applied in a consistent,

nondiscriminatory manner, and satisfies the applicable constitutional standards.

IV.  If the court were to find a violation, the remedy should be a new review of all the
sampled signatures.

Insofar as this court does find some defect in that process, then a fresh review of all of the
sampled signatures should be ordered. That review should be guided by instructions from the
court to remedy whatever constitutional deficiency is found.

CONCLUSION

The Secretary of State and the county clerks have implemented in good faith the neutral
and nondiscriminatory procedures that they have applied historically to all initiative and
referendum petitions. After coming up short in that process, plaintiffs have endeavored
creatively to fashion a constitutional objection to Oregon’s historical processes. Plaintiffs’
efforts, however, come up short again. Their motion for a permanent injunction should be
denied and their complaint dismissed with prejudice.

DATED this 2_('; day of January, 2008.
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